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Hadith #14


On the authority of Abdullah ibn Mas’ud, who said: The Messenger of Allah (saw
) said: "It is not legal to spill the blood of a Muslim, save for one of three (classes): a married man who is an adulterer; life for a life (i.e. for murder); one who is a deserter of his religion, abandoning the community.” (Bukhari & Muslim)
Umar ibn al-Khattab, while looking at the Kaba, once said, “You are very great and your sanctity is very great.  However, the sanctity of a believer is even greater in the sight of Allah.” (Haay al Haay)  What this means is that the life of a believer is sacred and is protected.  However, if the believer commits a crime that affects the society in which he/she lives, then their life may taken as an accountability for the greater good of the society.

Zina
Although the hadith is translated as “adultery” the Arabic has a special distinguishing factor.  A “Zani” is anyone who commits Zina, which means intentionally engaging in sexual intercourse while knowing that it is forbidden to do so with a man/woman who is not the spouse or “right-hand possessed.”  However, the word “Thayyib” refers to a person who, at one time, engaged in legal sexual intercourse.  The distinguishing factor is that a Zani could be a young buck or buckess reacting to the overwhelming nature of hormones – but a Thayyib Zani has already had a ‘ride,’ so to speak, and *should* have more control over those hormones.  What makes things worse is if this Thayyib Zani is currently married, which means he/she already has a legal outlet for those hormones.  Regarding this act, Allah says,

وَلاَ تَقْرَبُواْ الزِّنَى إِنَّهُ كَانَ فَاحِشَةً وَسَاء سَبِيلاً
And come not near to the unlawful sexual intercourse. Verily, it is a Fahishah [i.e. anything that transgresses its limits (a great sin)], and an evil way (that leads one to Hell unless Allah forgives him). (Al-Isra 17:32)
The punishment which follows the act of Zina is quite severe – for the fornicator or ‘regular’ Zani Allah has revealed:

الزَّانِيَةُ وَالزَّانِي فَاجْلِدُوا كُلَّ وَاحِدٍ مِّنْهُمَا مِئَةَ جَلْدَةٍ وَلَا تَأْخُذْكُم بِهِمَا رَأْفَةٌ فِي دِينِ اللَّهِ إِن كُنتُمْ تُؤْمِنُونَ بِاللَّهِ وَالْيَوْمِ الْآخِرِ وَلْيَشْهَدْ عَذَابَهُمَا طَائِفَةٌ مِّنَ الْمُؤْمِنِينَ

The woman and the man guilty of illegal sexual intercourse, flog each of them with a hundred stripes. Let not pity withhold you in their case, in a punishment prescribed by Allah, if you believe in Allah and the Last Day. And let a party of the believers witness their punishment. (This punishment is for unmarried persons guilty of the above crime but if married persons commit it, the punishment is to stone them to death, according to Allah's Law). (An-Nur 24:2)
Regarding the Thayyib Zani, the penalty is stoning based upon numerous hadith indicating that this was done so during the time of our Prophet (saw).  Further, there is the narrative of Abdullah ibn Abbas who reported that Umar ibn Al-Khattab sat on the pulpit of the Messenger of Allah (saw) and said, “Verily Allah sent Muhammad (saw) with the truth and He sent down the Book upon him and the verse of stoning was included in what was sent down to him.  We recited it, retained it in our memory and understood it
.  The Messenger of Allah (saw) awarded the punishment of stoning to death [for the married fornicator] and after him we also awarded the punishment of stoning.  I am afraid that, as time goes on, people may forget and then say, ‘We do not find the punishment of stoning in the Book of Allah’ and, thus, go astray by abandoning the duty prescribed by Allah.  Stoning is a duty laid down in Allah’s Book for married men and women who commit adultery when a proof is established or if there is a pregnancy
 or a confession.” (Sahih Muslim)
Murder

يَا أَيُّهَا الَّذِينَ آمَنُواْ كُتِبَ عَلَيْكُمُ الْقِصَاصُ فِي الْقَتْلَى الْحُرُّ بِالْحُرِّ وَالْعَبْدُ بِالْعَبْدِ وَالأُنثَى بِالأُنثَى فَمَنْ عُفِيَ لَهُ مِنْ أَخِيهِ شَيْءٌ فَاتِّبَاعٌ بِالْمَعْرُوفِ وَأَدَاء إِلَيْهِ بِإِحْسَانٍ ذَلِكَ تَخْفِيفٌ مِّن رَّبِّكُمْ وَرَحْمَةٌ فَمَنِ اعْتَدَى بَعْدَ ذَلِكَ فَلَهُ عَذَابٌ أَلِيمٌ  وَلَكُمْ فِي الْقِصَاصِ حَيَاةٌ يَاْ أُولِيْ الأَلْبَابِ لَعَلَّكُمْ تَتَّقُونَ

O you who believe! Al-Qisas (the Law of Equality in punishment) is prescribed for you in case of murder: the free for the free, the slave for the slave, and the female for the female. But if the killer is forgiven by the brother (or the relatives, etc.) of the killed against blood money, then adhering to it with fairness and payment of the blood money, to the heir should be made in fairness. This is an alleviation and a mercy from your Lord. So after this whoever transgresses the limits (i.e. kills the killer after taking the blood money), he shall have a painful torment. And there is (a saving of) life for you in Al-Qisas (the Law of Equality in punishment), O men of understanding, that you may become Al-Muttaqun. (Al-Baqarah 2:178-179)

An exception is to be made when a Muslim kills a non-Muslim whilst there is a state of war – the Prophet (saw) said, “A Muslim is not be killed for a non-Muslim.” (Bukhari)
Apostasy

The Prophet (saw) said, “Whoever changes his religion is to be killed.” (Bukhari)  This applies to anyone who commits any acts of apostasy, even if they still claim belief in the shahada.  If he/she repents then he/she is not to be killed.
Some scholars have held that even people of Bidah and Heresy and Revolt should be killed, for example the Khawaraij; this is due to their leaving off the community and dividing its people along tribal or party lines. 

Other

Due to the wording of this hadith, many Muslims have tried to limit the governments to only take a life in these three cases.  However, according to the majority of scholars, the negation at the beginning of the hadith is only a general negation.  As such other instances of when the governing Khalifa can choose to end a believer’s life include the following:

From Abu Dawood, Tirmidhi, Ibn Majah – The Prophet (saw) said, "If anyone of you finds people doing the act of the People of Lot, then kill the one doing the act [of sodomy] and the on it is being done to."

From Abu Dawood, Tirmidhi – The Prophet (saw) said, "The one who marries his father’s wife is to be killed."

From Tirmidhi – The Prophet (saw) is reported to have said that the prescribed punishment for the magician is to strike him with the sword.  However, this reporting is not authentic, although many scholars agree with this sentiment.

From Abu Dawood, Tirmidhi, Ibn Majah – The Prophet (saw) said, "If anyone finds someone committing sodomy with an animal [bestiality] you should kill him and kill the animal."  However, in this case too there is a dispute about authenticity. 

From Tirmidhi, there is a weak and/or fabricated hadith which mentions that it is permissible to kill an alcoholic.

In terms of thievery, the Prophet (saw) said that it is permissible to kill a thief on the fourth time he/she is caught.  This is reported by Abu Dawood, Nisaa'I & Al-Baihaqi.

In the interest of unity, the Prophet (saw) said, "When you are all united under one leader and someone comes to undermine your solidarity or disrupt your unity, you should kill him/her." (Muslim)

Also, in terms of Self-Defense, the Prophet (saw) said, "The one who is killed while defending his wealth is a martyr." (Bukhari)  In Abu Dawood's version of the same hadith (which has been authenticated) there is an addition as follows, "whoever is killed defending his family or his blood or his religion is a martyr."

A very important point to be remembered is that none of these penalties can be implemented without approval of the proper Islamic authority/government.  We cannot do this in Canada!

In terms of proof for this, the Hanafi Fiqh point of view (which is the most correct position) is that it is NOT allowed, based on the authentic hadith where the Prophet (saw) said, "Do not cut the hands of the thieves in battle." (Tirmidhi)

The only opposition to this point of view is in the Maliki Fiqh where they believe it is allowed, but if it leads to more harm than good, then leave it.
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� Sal’Allahu ‘Alayhee was-Salaam – May the Peace and Blessings of Allah be upon him


� This refers to the concept of abrogation and there are three types – the first is that a ruling has changed but the original ayat is still part of the Qur’an and recited; the second type is when an ayat has been changed and so the original ayat can no longer be recited as part of the Qur’an; the third type is when the ayat no longer exists and its ruling and recitation seize to exist


� It would have to be proven that the child was from other than the known spouse





