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Hadith #33

Ibn 'Abbas said that the Messenger of Allah (saw) said: "Were people to be given according to their claims, some men would claim the wealth and blood of the people. But the burden of proof is upon the plaintiff and the taking of an oath is upon the one who denies (the allegation)." [An excellent hadith which al-Bayhaqi
 and others have related. Parts of it are in the two Sahih books (i.e. in al-Bukhari and Muslim).]

Al-Qaa’idah... this is yet another hadith from which Fiqh Principles are derived.  Important to note that Imam Shafi’i stated that taking an oath from the defendant only applies to case of wealth, property, prescribed punishments, marriage and divorce.  Imam Malik did not apply to cases of marriage, divorce and freeing of slaves – in these cases the defendant does not take an oath until confronted by proper evidence from the plaintiff/complainant.  Imam Abu Hanifah only applied this to cases of wealth and property.
Hasad... The first sentence is significant because it refers to the greed all humans have.  Even more eye catching is that Allah specifically mentions the greed of men.  Also, because the Prophet (saw) said, ‘people,’ this applies to anyone who has ever been harmed – they have the right to seek justice.  
Burden of Proof... It is made clear here that the plaintiff must produce witnesses and/or incriminating evidence.  In Sahih Muslim, a man approached the Prophet (saw) with a dispute over a well and the Prophet (saw) replied, “Your two witnesses or his oath.” 
What makes an acceptable witness?  One who is sane, one who is Muslim (preferable), one is known to have a good memory, one who is known to be Istiqamoo.   Furthermore, it is an obligation to testify if one is a witness as Allah says:

· And the witnesses should not refuse when they are called on (for evidence).  (Al-Baqarah 2:282)
· And conceal not the evidence for he, who hides it, surely his heart is sinful. And Allâh is All-Knower of what you do. (Al-Baqarah 2:283)
Number of Witnesses
The number of witnesses and their genders differs from cases to case.  In some situations there is need for one witness, others require two witnesses and, as is seen in the following ayat, four witnesses may be required:

· And those who accuse chaste women, and produce not four witnesses, flog them with eighty stripes, and reject their testimony forever, they indeed are the evil doers. (An-Nur 24:4)

· And take for witness two just persons from among you (Muslims). And establish the witness for Allah. (At-Talaq 65:2)
Two witnesses are required in cases which prescribe a specific punishment and also cases of marriage and/or divorce.  In cases of money,

· And get two witnesses out of your own men. And if there are not two men (available), then a man and two women, such as you agree for witnesses, so that if one of them (two women) errs, the other can remind her. (Al-Baqarah 2:282)

Female Witnesses

The issue arises, why two females to one male?  First and foremost, we accept the law that Allah has sent down.  Second, we recognize that Islam is not alone in this concept – Jewish law did not accept the witness of women at all!  Further, Swiss and French law did not permit female witnesses unless in groups of two.  Thirdly, we recognize that in some cases a single woman’s witness, on her own, is allowed.  This is in cases such as pregnancy and breast-feeding.  This may also apply to issues pertaining to women folk such as the quality of food or quality of material for tailoring.  Also, a single woman’s testimony for sighting of the moon is permitted. 

In all cases, however, related to issues of money two women must hold witness together.  Even though, a judge has the flexibility to use only one woman’s testimony as needed.
Bayinnah – this word refers to anything that encompasses the establishment of truth.  As such, human witnesses may be replaced with other types of physical evidence.  In fact, a judge may decide to use circumstantial evidence if conclusive evidence is lacking.  

Order of events:  Plaintiff makes accusation ( Defendant either admits or denies.  If admission occurs, plaintiff wins.  If denial occurs ( Plaintiff brings in witnesses; if no evidence, the defendant takes an oath and the case is thrown out. If witnesses, then it goes to judgment – even in this case, the witness can still take oath as the judge rules on the so-called evidence.  
The judge is obligated to remind all those who are taking an oath to be weary of Allah:

Verily, those who purchase a small gain at the cost of Allah’s Covenant and their oaths, they shall have no portion in the Hereafter (Paradise). Neither will Allah speak to them, nor look at them on the Day of Resurrection, nor will He purify them, and they shall have a painful torment. (Aali Imran 3:77)
If the defendant does not take oath, the judge can rule in favour of the plaintiff, even if the proof is not viable.  In this case, the plaintiff would take the oath.

What if evidence is found after the defendant’s oath?  The trial starts again as long as this new proof was not available/known at the time of the accusation.

What if the Plaintiff has lied?

The Prophet (saw) said, “You come to me as litigants.  Perhaps one of you is better in presenting his argument than the other.  For whoever I decide in his favour according to what I have hear, if I have decided anything for someone from the rights of his brother, he should not take it for I have portioned for him a portion of the Hellfire. (Bukhari)
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� Abu Bakr Ahmad Ibn al-Husain ibn Ali al-Baihaqi an-Naisaboori – lived from 384 A.H. to 458 A.H.  Wrote a number of books, the most famous of which is Sunan al-Kubra.  He also had an amazing personal reputation as an honest, pious, just human being – he was a scholar of hadith and fiqh.  He was the one who proved that all of Imam Shafi’i’s rulings were based on the authentic Sunnah, thus proving wrong all the refutations of Imam Shafi’i. 





